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SCHOOL  LEGISLATION 
FROM  THE  1974  NORTH  CAROLINA  GENERAL  ASSEMBLY 


Last  year's  session  of  the  1973  General  Assembly 
appropriated  more  new  money  for  education  than  any 
other  legislature  in  the  state's  history.  The  1974 
legislature  was  less  impressive,  partly  because  it  had 
less  money  to  appropriate  and  partly  because  the 
session  was  short  and  primary  elections  loomed  large. 
Nevertheless,  important  policy  decisions  were  made, 
particularly  in  regard  to  the  exceptional  child. 

Appropriations 

The  1974  legislature  appropriated  S789  million  to 
operate  the  public  schools  for  the  1974-75  school 
year,  a  substantial  increase  over  last  year's  appro- 
priations. The  major  areas  and  programs  that  account 
for  the  increases  are  these:' 

Kindergartens.  $12.7  million  in  new  money,  which 
will  continue  the  development  of  the  statewide  kinder- 
garten system.  This  appropriation  will  double  the 
state's  new  kindergarten  program  so  that  40  per  cent 
of  the  state's  five-year-olds  will  be  in  a  public  school 
kindergarten  during  the  1974-75  school  year. 

Saiary  Increase.  $48.9  million  to  provide  a  7%  per 
cent  salaiy  increase  for  public  school  personnel.  The 
Advisory  Budget  Commission  had  recommended  a  5 
per  cent  pay  increase.  A  salary  increment  (P-9)  was 
also  added  in  the  principals'  salary  schedule. 

Occupational  Education.  $5  million  for  occupational 
education  programs  that  will  be  allocated  to  local 
units  on  the  basis  of  average  daily  memberships.  The 
state  may  not  require  local  matching  funds,  but  local 
school  units  are  to  provide  evidence  that  the  expendi- 
ture of  local  funds  for  occupational  education  programs 
is  no  less  than  the  amount  spent  per  pupil  for  those 
programs  during  the  prior  year.  The  State  Board  is 
authorized  to  withhold  funds  appropriated  under  this 
act  to  ensure  that  "supplanting  of  local  funds  does 
not  occur." 

New  Teachers.    $3.4  million  to  provide  $3  per  ADM 


1.  Most  of  the  appropriated  increases  are  authorized  by 
the  State  Current  Operating  Appropriations  Act  (Ch.  1190, 
S  977)  and  the  State  Capital  Improvement  Appropriations 
Act  (Ch.  1202,  S  976).  Supplement  appropriations  acts  are 
cited  separately  in  the  textual  description. 


for  instructional  personnel  in  mathematics,  reading, 
and  cultural  arts.  The  requirement  that  state  funds 
not  supplant  local  funds  also  applies  to  this  appro- 
priation and  to  the  appropriations  for  personnel  and 
clerical  assistance  noted  below. 

Support  Personnel.  $5.6  million  to  provide  $5  per 
ADM  to  employ  support  personnel  in  guidance,  psy- 
chology, health,  and  social  services. 

Clerical  Assistance.  $4  million  to  provide  clerical 
help  in  individual  school  offices.  The  money  will  be 
allocated  on  a  formula  that  is  inversely  proportional 
to  the  size  of  the  school.  A  flat  $3.70  ADM  allocation 
(up  from  $2.84)  will  be  added  to  these  grants. 

Exceptional  Children.  $8.1  million  to  provide  400 
additional  noncategorical  teachers  of  exceptional 
children,  60  school  psychologists,  50  categorical 
positions  in  teaching  children  with  learning  disabil- 
ities, and  a  20  per  cent  increase  in  the  ADM  grant  for 
the  trainable  mentally  handicapped. 

Instructional  Supplies.  $1.4  million  increase  for 
instructional  supplies. 

Research  (or  Curriculum  Development.  $75,000  to 
improve  instructional  practices  in  the  public  schools. 

Physical  Education.  $2.1  million  to  develop  health, 
physical  education,  and  athletic  activities.  This 
money  will  be  allocated  on  the  basis  of  ADM  for 
programs  in  kindergarten  through  grade  6  only.  These 
funds  are  to  be  used  for  instruction,  supplies,  or 
equipment  in  improving  physical  education.  The  State 
Board  must  use  $88,500  of  this  money  to  conduct 
regional  workshops  during  the  summer  of  1974  to 
prepare  school  employees  for  this  work. 

Regional  Education  Centers.  $113,744  to  establish 
two  additional  regional  centers.  One  will  be  located 
in  Albemarle  and  will  serve  the  school  units  of  educa- 
tional District  6.  The  other  will  be  located  in  Jackson- 
ville and  will  serve  the  school  units  of  educational 
District  2.  Five  of  the  eleven  districts  will  now  be 
served  by  a  center. 

Transportation.  $2.8  million,  which  will  reduce  the 
number  of  children  who  must  stand  on  school  buses  to 
half  the  present  number  and  will  cover  rising  gasoline 
costs. 

Many  requests  for  new  programs  were  not  approved. 
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The  major  requests  that  were  rejected  included  $4.1 
million  to  revise  the  teacher  allotment  formula,  S9.4 
million  for  plant  operations,  $1.5  million  to  increase 
the  school  meal  subsidy,  and  $3  million  for  clerical 
assistance  in  the  central  office  of  local  administrative 
units.  The  legislature  also  reduced  the  contingency 
funds  to  employ  teachers  to  meet  the  state's  require- 
ment on  class  size  from  266  to  100  positions,  cutting 
$2  million  from  the  budget.  In  general,  however,  educa- 
tion did  weU  in  the  1974  session. 

Teachers  and  Other  School  Employees 

In  addition  to  the  legislation  affecting  school 
employees  that  is  discussed  under  other  headings 
-salary  increases,  new  teachers  in  math  and  reading, 
and  new  support  and  clerical  personnel -are  several 
other  proposed  or  enacted  statutory  changes  that 
should  be  noted. 

Certification  and  Licensing.  Two  bills  (S  119-H 
150  and  S  735)  introduced  during  the  1973  session  that 
were  top-priority  legislation  of  the  teachers  associa- 
tion (NCAE)  were  kiUed  this  session.  S  119-H  150' 
would  have  established  an  advisory  commission  on 
teacher  preparation  and  licensing  that  would  have  had 
substantial  voice  in  the  development  of  licensing 
standards  for  teachers,  accreditation  standards  for 
teacher  education  institutions,  and  performance 
standards  for  teachers. 

Teacher-Board  Relationships.  The  1974  session 
rejected  four  bills  that  dealt  with  the  relationship 
between  the  school  board  and  its  employees.  One, 
H  2030,  was  the  result  of  a  legislative  commission 
established  by  the  1973  legislature  "to  consider 
legislation  regarding  relations  between  professional 
school  employee  associations  and  school  boards." 
This  bill  would  have  required  school  boards  to  adopt 
written  personnel  policies  after  consulting  employee 
representatives.  When  it  appeared  that  there  was 
little  likelihood  that  the  bill  would  succeed,  a  joint 
resolution,  HJR  2107,  was  introduced  recommending 
but  not  requiring  that  local  school  boards  adopt 
personnel  policies.  It  too  failed. 

Two  other  employee- board  bills  dealt  directly  with 
the  issue  of  collective  bargaining.  H  1070  would 
have  authorized  collective  bargaining  for  all  public 
employees,  and  H  2172  would  have  made  it  state 
policy  for  public  employers  to  meet  and  confer  with 
their  employees.  Both  were  defeated  at  the  end  of 
the  session. 

Despite  these  negative  responses,  legislation 
supporting  teacher  negotiations  with  school  boards 
has  been  introduced  in  each  of  the  last  four  sessions 
and  seems  to  receive  more  serious  consideration  with 


2.  Chapter  numbers  given  refer  to  the  Second  Session 
(1974)  of  the  1973  General  Assembly.  H  and  S  numbers 
are  the  numbers  of  bills  introduced  in  the  House  and  in  the 
Senate.  G.  S.  refers  to  the  General  Statutes  of  North 
Carolina. 


each  succeeding  session.  In  time  some  form  of  it  may, 
like  teacher  tenure,  be  enacted. 

Sick  Leave.  The  legislature  increased  the  max- 
imum number  of  sick-leave  days  from  five  to  six  days 
per  year. 

Retirement.  Several  important  changes  were  made 
to  the  retirement  system.  They  include  retirement 
credit  for  military  service  and  for  out-of-state  govern- 
mental services  and  purchase  of  credit  for  time  lost 
when  an  employee  has  voluntarily  withdrawn  contribu- 
tions (Ch.  1311,  S  1154).  Benefits  were  increased  for 
persons  who  retired  for  reason  of  disability  before  July 
1,  1971  (Ch.  1312,  S  1155),  and  a  cost-of-living 
increase  from  4  to  6  per  cent  for  1974  was  provided 
for  those  who  had  retired  before  July  1,  1973  (Ch. 
1312,  S  1154).  Persons  with  vested  retirement  rights 
may  obtain  or  continue  the  state  employees'  hospital- 
medical  insurance  if  they  pay  the  entire  premium,  and 
persons  permanently  employed  on  a  basis  of  half-time 
or  more  may,  as  of  July  1,  1974,  obtain  the  state 
employees'  hospital-medical  insurance  by  paying 
the  entire  premium  (Ch.  1278,  H  1516).  The  Teachers' 
and  State  Employees'  Retirement  System  will  publish 
and   disseminate  full  information  on  these  changes. 

Workmen's  Compensation.  The  weekly  payments 
under  Workmen's  Compensation  to  dependents  for 
death  were  extended  from  350  to  400  weeks  (Ch.  1357. 
H  1849).  However,  if  the  employee's  widow  (or 
widower)  is  unable  to  support  herself  because  of 
physical  or  mental  disability,  compensation  payments 
will  continue  during  her  lifetime  or  until  remarriage. 
Compensation  payments  made  because  of  a  dependent 
child  will  be  continued  until  the  child  reaches  18.  In 
case  of  total  or  permanent  disability,  "compensation 
including  reasonable  and  necessary  nursing  services, 
medicines,  sick  travel,  medical,  hospital,  and  other 
treatment  or  care  of  rehabilitative  services  shall  be 
paid  for  by  the  employer  during  the  lifetime  of  the 
injured  employee."  These  provisions  apply  only  to 
cases  that  arise  after  July  1,  1975  (Ch.  1308,  S  1229). 

School  Boards 

Bus  Transportation.  Local  boards  are  authorized 
by  G.  S.  115-189  to  make  monthly  payments  to  a 
pupil  who  must  reside  in  a  place  other  than  his  resi- 
dence because  it  is  impracticable  for  the  school  to 
furnish  the  pupil  transportation  to  the  school  to  which 
he  is  assigned.  Local  boards  have  been  authorized 
to  pay  $25  per  month  for  board  and  lodging.  This 
amount  has  been  increased  to  $50  a  month  (Ch.  932, 
H  1529). 

0.  S.  115-183  (1)  was  amended  to  permit  local 
boards  to  transport  children  on  school  buses  enrolled 
in  Headstart  programs  housed  in  buildings  owned  and 
operated  by  the  school'unit  (Ch.  869,  H  1384). 

School  Census.  G.  S.  115-161,  which  provides  for 
a  continuous  school  census,  was  repealed.  The  legis- 
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lature  noted  that  a  complete  school  census  is  obsolete 
because  of  the  present  organizational  patterns  of 
schools,  and  thus  would  be  a  poor  use  of  state  money 
(Ch.  1113.  S1198). 
I  Length  ol  School  Day.  G.  S.  115-36  has  author- 
J  ized  local  boards  to  allow  handicapped  pupils  and 
first  and  second  graders  to  attend  school  for  less 
than  the  six  hours  that  is  the  statutory  minimum 
length  of  school  day.  This  statute  was  amended  to 
extended  the  exception  to  the  six-hour  requirement 
to  kindergartai  and  third-grade  students  (Ch.  1137, 
H  1714). 

Liability  Insurance.  Law  suits  increasingly  have 
sought  money  damages  from  school  board  members 
and  administrators  in  their  individual  capacity  rather 
than  from  the  school  district.  As  a  result,  some  boards 
have  sought  insurance  to  protect  its  members  against 
personal  liability.  There  has  been  a  question,  how- 
ever, whether  a  board  of  education  could  purchase 
such  liability  insurance  for  its  members  with  public 
funds  without  specific  statutory  authorization  to  do  so. 
G.  S.  115-78,  which  sets  out  the  objects  of  expendi- 
ture for  schools,  was  amended  by  adding  a  new  sub- 
section (f)  that  authorizes  boards  to  purchase  insur- 
ance to  protect  school  board  members  and  administra- 
tors from  liability  "incurred  in  the  exercise  of  duties 
within  the  scope  of  their  authority."  Funds  may  be 
included  in  the  school  budget  for  this  purpose  when 
it  is  authorized  by  the  General  Assembly,  the  State 
Board  of  Education,  or  a  local  board  of  education  and 
the  funds  are  made  available  (Ch.  1309,  H  1879). 
Tort  Claims  Against  School  Boards.  G.S.  143-291, 
which  is  part  of  the  State  Tort  Claims  Act,  was 
amended  to  increase  the  maximum  amount  that  can  be 
awarded  by  the  Industrial  Commission  for  torts  cov- 
ered by  the  act  from  $20,000  to  $30,000.  The  increase 
does  not  apply  to  claims  arising  before  April  9,  1974, 
the  act's  date  of  ratification  (Ch.  1225,  S  1067).  A 
bill  (S  986)  to  abolish  the  defense  of  governmental 
immunity  was  killed. 

Other.  Another  important  bill  that  failed  is  H  1833, 
a  school  budget  and  fiscal  control  act  that  would  have 
completely  rewritten  Articles  9  and  10  of  the  school 
statutes.  Representative  Lane  Brown,  the  bill's  intro- 
ducer, said  that  he  will  introduce  it  again  next 
session. 

Students 

Though  all  legislative  actions  dealing  with  schools 
can  be  said  to  affect  students,  since  students  are  the 
direct  beneficiaries  of  the  school,  several  pieces  of 
1974  legislation  deal  with  issues  particularly  relevant 
to  students.  Several  of  these,  such  as  kindergartens 
and  transportation,  have  already  been  discussed.  The 
following  enactments  are  also  noteworthy. 

Conduct.  The  Riots  and  Civil  Disorders  Act  (Article 
36 A  of  Chapter  14)  was  amended  to  make  the  disrup- 
tion of  schools  a  crime  (Ch.  1347,  S  639).  G.  S.  14- 


288.4(a)  was  amended  to  provide  that  anyone  who 
"disrupts,  disturbs  or  interferes  with  the  teaching  of 
students  at  any  public  or  private  educational  institu- 
tion or  engages  in  conduct  which  disturbs  the  peace, 
order  or  discipline  at  any  public  or  private  educational 
institution  or  on  the  grounds  adjacent  thereto"  is 
guilty  of  misconduct.  Violating  this  provision  is  a 
misdemeanor  punishable  by  a  fine  not  to  exceed  $500 
or  imprisonment  for  not  more  than  six  months. 

G.  S.  115-133.2  authorizes  boards  of  education 
to  offer  and  pay  rewards  for  information  leading  to 
the  arrest  and  conviction  of  any  person  who  will- 
fully defaces,  damages,  or  destroys  property  or  com- 
mits an  act  of  vandalism  or  larceny  of  property  belong- 
ing to  the  school  system.  The  amount  of  the  award 
has  been  increased  from  $50  to  $300  (Ch.  1216, 
H  2008). 

Two  proposals  that  received  considerable  press 
comment  were  bills  that  limited  corporal  punishment. 
H  1413  would  have  limited  corporal  punishment  except 
that  used  to  stop  a  disturbance  threatening  injury 
to  others,  to  obtain  possession  of  weapons,  for  self- 
defense,  and  to  protect  persons  and  property.  S  1003 
would  have  authorized  local  boards  of  education  to 
prohibit  corporal  punishment  in  their  school  district. 
Both  bills  received  unfavorable  committee  reports  and 
appeared  to  have  little  legislative  support. 

Children    with   Special   Needs.    The   1974   session 
continued  the  work  of  past  legislatures  in  providing 
new  programs  for  children  with  learning  disabilities. 
It    declared  as   state  policy   the   responsibility    "to 
ensure  every  child  a  fair  and  full  opportunity  to  reach 
his  full  potential  and  that  no  child  as  defined  in  this 
act  shall  be  excluded  from  service  or  education  for 
any    reason   whatsoever"   (Ch.    1293,    S   1238).    The 
child  protected  is  the  "child  with  special  needs." 
He  is  defined  as; 
any  child  who  because  of  temporary  or  permanent 
disabilities     arising     from     intellectual,     sensory, 
emotional,     physical,     environmental     factors,     or 
other  specific  learning  disability  is  inhibited  from 
achieving   his  full  potential;   to   include,   but  not 
limited  to,  the  educable,  trainable,  profoundly,  and 
functionally  retarded,  emotionally  disturbed,  learn- 
ing disabled,  the  physically  handicapped  or  other 
impairments  [sic]  including  hospitalized,  homebound, 
or  pregnant,  the  deaf  or  hearing-impaired,  the  lang- 
guage   or  speech-impaired,    the   blind  or   visually- 
impaired,   gifted  and  talented,  autistic,  dependent, 
abused,    neglected,   multiple-impaired  and   socially 
maladjusted. 
The  act  requires  the  Department  of  Human  Resources 
and  the  State  Board  of  Education  to  conduct  a  census 
of  all  children  with   special  needs  and  appropriates 
$50,000  to  each  for  this  purpose.  The  agencies  are  to 
use  the  census  data  to  develop  jointly  a  state  plan  for 
providing  equal  education  and  service  to  children  with 
special  needs.  A  preliminary  plan  must  be  submitted 
to  the  1975  General  Assembly  and  is  to  include  the 


School  Law  Bulletin 


actions  necessary  to  comply  with  the  state  policy  set 
out  above. 

A  right  of  appeal  is  given  a  parent  or  child  to  review 
an  act  or  failure  to  act  by  a  state  or  local  school  au- 
thority when  a  child  has  been  or  is  about  to  be:  (1) 
denied  entry  or  continuance  in  a  program  appropriate 
to  his  condition  and  needs;  (2)  placed  in  a  program 
that  is  inappropriate,  unsuitable,  or  inadequate  to  his 
condition  and  needs;  or  (3)  assigned  to  a  special  pro- 
gram when  he  is  not  a  child  with  a  special  need.  When 
a  child  is  to  be  placed  or  denied  placemait  in  a  spe- 
cial program,  the  school  must  promptly  notify  the 
parent  by  registered  mail,  which  notice  shall  include 
a  statement  that  the  parent  is  entitled  to  review  of  the 
decision.  The  review  is  before  either  the  local 
school  board  for  educational  matters  or  the  Governor's 
Advocacy  Council  on  Children  and  Youth  on  "human 
resource  matters."  The  parent  also  is  given  a  right  to 
see  any  report,  record,  clinical  evaluation,  or  other 
materials  bearing  on  the  issue  being  reviewed.  The 
state  superintendent  is  to  adopt  regulations  for  con- 
ducting these  hearings,  which  shall  include  authori- 
zation for  the  local  school  board  to  use  a  hearing 
officer  or  hearing  board  for  the  review. 

A  Commission  on  Children  with  Special  Needs  was 
also  established  as  a  permanent  state  commission 
(Ch.  1422,  S  1382).  It  wiU  have  nine  members  and  be 
charged  with  studying  services  provided  by  other 
states  for  children  with  special  needs.  On  the  basis 
of  this  information,  it  is  to  evaluate  existing  North 
Carolina  programs,  monitor  their  progress,  and  report 
the  type  of  services  North  Carolina  provides  compared 
with  those  provided  by  other  states.  It  is  to  recom- 
mend any  legislation  needed  to  improve  the  state's 
programs  for  children  with  special  needs. 

The  General  Assembly  also  established  a  Council 
on  Educational  Services  for  Exceptional  Children 
(Ch.  1079,  H  1546).  This  seventeen-member  body  was 
created  expressly  to  advise  the  State  Board  of  Educa- 
tion on  the  problems  of  exceptional  children.  To  meet 
this  responsibility,  the  Council  is  to  review  the  pro- 
grams in  the  public  schools  for  exceptional  children 
periodically,  receive  complaints  from  citizens  con- 
cerning public  school  programs,  and  recommend  need- 
ed corrective  action  to  the  State  Board  of  Education. 

The  State  Board  of  Education  was  also  authorized  to 
finance  the  costs  of  transporting  autistic,  communica- 
tions handicapped,  and  deaf  and  blind  children  from 
their  home  to  the  nearest  public  educational  institu- 
tion that  can  serve  their  needs  (Ch.  1351,  H  1945). 
This  authorization  was  made  to  pay  transportation 
costs  of  children  who  have  no  facilities  in  their  home 
community  and  must  travel  to  another  county  or  city  to 
receive  education  and  training. 

Curriculum 

The  major  curriculum  issue  considered  this  session 
concerned  the  structure  of  the  State  Textbook  Com- 


mission. The  crux  of  the  issue  was  who  would  name 
the  commission  members-the  State  Superintendent  of 
Public  Instruction,  a  Democrat,  or  the  Governor,  a 
Republican.  The  conflict  resulted  in  a  resolution 
(R  176,  S  1479)  creating  a  legislative  study  com- 
mission to  consider  what  changes,  if  any,  should  be 
made  to  the  statutes  dealing  with  the  composition  and 
duties  of  the  Textbook  Commission.  The  study  com- 
mission is  to  report  its  recommendations  to  the  Gover- 
nor by  January  15,  1975,  for  transmission  to  the  1975 
General  Assembly. 

An  elementary  school  law  education  project  was 
funded  as  a  pilot  project  under  the  direction  of  the 
Division  of  Social  Studies  of  the  Department  of  Pub- 
lic Instruction  (Ch.  1249,  S  1309);  860,000  was  appro- 
priated to  provide  special  instructional  materials  and 
teacher-training  workshops  to  emphasize  and  streng- 
then law-focused  education  in  the  elementary  school 
curriculum.  The  legislature  also  adopted  a  resolution 
recommending  the  expansion  of  the  North  Carolina 
Justice  Foundation's  program  of  instruction  to  eighth- 
and  ninth-grade  students  in  "the  responsibilities  and 
penalties  under  the  law  in  our  democratic  society" 
(R  156,  H  1997). 

The  State  Board  of  Education  received  $15,000  for 
distribution  to  institutions  with  nursing  programs.  The 
money  is  to  help  in  developing  advanced-placement 
programs  for  students  who  have  had  experience  in 
the  health-care  field,  e.g.,  medical  corpsmen  (Ch. 
1461,  H  1470). 

Property 

Three  bills  affecting  school  property  were  enacted. 
One  amended  G.  S.  143-128  to  permit  school  boards 
to  "purchase  and  erect  relocatable  or  prefabricated 
buildings  or  portions  thereof"  without  having  to  pre- 
pare separate  specifications  (Ch.  1419,  S  1245).  For 
work  performed  at  the  construction  site,  however, 
separate  specifications  must  be  obtained. 

The  second  enactment  requires  the  State  Board  of 
Education  to  adopt  minimum  sanitation  standards  for 
schools  approved  by  the  Commission  for  Health  Ser- 
vices (Ch.  1239,  S  1197).  The  standards  are  to  cover 
such  matters  as  cleanliness  of  floors,  walls  and  ceil- 
ings; adequacy  of  lighting,  ventilation,  water  supply, 
and  toilet  facilities;  and  any  other  items  necessary  to 
good  public  health.  The  Department  of  Human  Resour- 
ces is  to  inspect  schools  at  least  annually  and  report 
on  these  visits  to  the  State  Board  of  Education.  If  a 
local  administrative  unit  does  not  comply  with  the 
standards,  the  State  Board  may  require  the  school  unit 
to  remit  unexpended  state  funds  for  custodial  services. 
Principals  are  required  to  inspect  buildings  in  their 
charge  monthly  and  to  file  reports  on  their  conditions 
to  their  superintendent. 

The  third  enactment  concerning  property  was  a  reso- 
lution on  school  maintenance  (R  172,  SJR  1417).  It 
requires  the  State  Board  of  Education  to  study  exist- 
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ing    school-building    maintenance    programs   and    to  can  provide  a  sound  revenue  base,  and  are  fairly  and 

recommend  to  the  1975  General  Assembly  a  program  effectively  administered  (R  185^  HJR  2006).  The  com- 

that  will  "standardize  and  improve  the  overall  working  mittee  is  to  report  its  recommendations  to  the  Gover- 

conditions  of  public  school  maintenance  personnel."  nor  and  the  General  Assembly  by  December  1,  1974. 


Local  Bills 


RECENT  COURT  CASES 


Over  45  local  acts  affecting  the  operation  of  local 

school  districts  were  introduced;  41  plus  four  intro-  Superintendent's   Authority  to   Enter  into   Contracts; 

duced  in  the  1973  session  were  ratified  into  law.  The  Delegation  of  Board  Authority,    Responsive  Environ- 

bills  dealt  with  a  variety  of  topics,  but  the  most  com-  i„e„ts  Corp.  v.  Pulaski  County  Special  School,  366  F. 

mon  subjects  were  election  procedures  and  compensa-  g^pp    g^^  (E-D.  Ark.  1973) 
tion  for  board  members. 

Three  bills  dealt  with  consolidation  of  two  or  more  Facts.    The   superintendent  of  an  Arkansas  school 

school  administrative  units.  One  provided  for  the  raer-  district  signed  a  "lease  purchase  agreement"  with  a 


of  the  Lincolnton-Lincoln  County  school  units  on 


book  company,  Responsive  Environments  Corporation, 


July  1,  1974  (Ch.  876,  H  1471).  The  other  two  bills    ^^^   ^^^^  ^ ^^  ^  ^^^^  ^^^^  ^^   ^^     ^^^^  ^^^ 

dealt  with  the  selection  of  school  board  members  in 


Lee    and   Caldwell    counties.    The    Lee    County    and 
Sanford    City  units  consolidated  last  year,    and   the 


district    to  pay    for   with    federal    funds.    The    books 
were   received,   distributed,   and  used  by   the   school 


Caldwell  County  and  Lenoir  City  units  will  merge  on  district  for  over  a  year  without  payment.  Many  of  the 

July  1,  1974.  Both  of  these  mergers  were  accomplished  books  were  then  judged  to  be  unsuitable  for  use  in  the 

through  the  general  law  procedure  of  G.  S.  115-74.1,  public  school  library.  When  billed  for  the  books,  the 

rather  than  by  local  acts.  A  bill  authorizing  the  mer-  school  board  notified  the  plaintiff  that  it  considered 

ger  of  the  Wilson  County,  Wilson  City,  and  Elm  City  tlue  contract  to  be  beyond  the  authority  of  the  superin- 

school  units  was  also  enacted  (Ch.  921,  H  1730).  The  tendent  and  therefore  void.  The  board  collected  and 

merger  requires  approval  of  each  board  as  provided  by  ^^q^q^   t^e  books  and  told  Responsive  Environments 

^•f-  115-74.1.  Corporation   to  remove  them.  The  plaintiff  then  sued 

Wake  and  Alamance  counties  had  bills  enacted  that  ^  ^„^^^  ^^^  ^„„. 

permit    only    the   county    residents   outside    the    city  ^ 

school  district  to  vote  in  the  election  for  county  board  ^^act. 

members.  A  suit  challenging  the  constitutionality  of  Holding.  The  federal  district  court  found  that  the 
permitting  residents  of  city  school  districts  to  vote  for  business  affairs  of  a  school  district  are  statutorily 
county  school  board  members  is  now  pending  in  the  entrusted  to  the  county  board  of  education.  In  this 
federal  district  court  for  eastern  North  Carolina.  This  case  the  board  had  neither  approved  nor  sanctioned 
suit  arose  from  Robeson  County,  where  the  residents  ^j^g  contract,  nor  had  it  authorized  the  superintendent 
of  six  city  school  districts  voted  in  the  county  school  j^  g^^g^  into  the  contract.  The  board  had  authorized 
board  election.  If  the  plaintiffs  are  successful  in  pre-    ^^^  superintendent  to  execute  proper  forms  to  secure 


venting  the  city  school  district  residents  from  votin; 
the  decision  wiU  affect  the  twenty-nine  counties  that 
permit   residents  of  city   school   districts  to  vote  in 


federal    funds,    and  in  negotiating  this   contract  the 
book    company's    agent   had   led    the    superintendent 


county  school  board  elections.  to  believe  that  the  books  could  be  funded  with  federal 

funds.  However,  the  court  found  that  authorization  to 

Miscellaneous  seek  these  funds  did  not  empower  the  superintendent 

to  enter  into  this  contract. 

Commission  on  Public  and  Private  Schools.    A  com-      The   subject  matter  of  the  contract  was  not  found 

mission     was    created    to    study    the    relationships  ^q  jjg  ultra  vires.  The  board  could  have  ratified  the 

between  public  and  private  schools  and  between  pri-   contract,    but  it    deliberately    chose   not   to    do    so. 

vate  schools  and  the  Office  of  the  State  Superintend-   pjjjjjing  that  "no  legal  contract  was  made,  ratified, 

ent.  It  is  also  charged  with  examining  certification  of  ^^  consummated"  and  that  both  parties  were  at  fault, 

teachers   in  private   schools.   The  commission  is  to  ^^^^  ^^^^  ^^^^  ^^^^  ^^^  conduct  of  the  parties  consti- 

report  its  findings  and  recommendations  to  the  1975  .^  ^^^^^^^^    ^^  ^^^  ^.^^  ^^  ^^^  ^^^^^^. 

'c^i-r r^Tlx  SLtVottcai  Covern.e..  -ns  between  the  book  salesman  and  the  superinten 
A  commission  was  created  to  study  the  tax  structure  dent,  the  board's  policy  had  been  to  accept  benefit 
of  local  governmental  units  to  determine  whether  they  of  any  and  all  federal  funds  available  to  it.  Ihe 
are  in  harmony  with  the  public  policies  of  the  state,  school  district  had  received,  distributed,  and  exten- 
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sively  used  the  books  for  more  than  a  year  before 
it  expressed  dissatisfaction  with  the  contract.  These 
factors  led  the  court  to  find  an  implied  contract 
requiring  the  school  district  to  pay  the  plaintiff  book 
company  on  the  theory  of  quantum  meruit. 

The  court  explained  that  "quantum  meruit"  literally 
means  "as  much  as  he  deserved."  Thus  the  school 
board  must  pay  for  the  reasonable  value  received 
from  the  books  it  used  in  the  school  system.  The  court 
found  reasonable  payment  to  be  $13,599  as  full 
settlement  for  the  books  received,  although  the  court 
gave  the  book  company  the  option  of  taking  its  books 
back  in  lieu  of  payment. 


Distribution  and  Sale  of  Literature;  Obscenity;  Prior 
Review  Regulations.  Jacobs  v.  Board  of  School 
Commissioners,  490  F.  2d  601  (7th  Cir.  1973) 


Facts.  High  school  students  in  the  Indianapolis 
school  system  published  and  distributed  a  nonschool- 
sponsored  newspaper,  the  Corn  Cob  Curtain,  which 
printed  letters  and  articles  about  politics,  education, 
student  affairs,  and  music,  and  reviews  of  books  and 
movies.  Five  issues  of  the  paper  were  published 
during  the  1971-72  school  year,  and  four  issues  were 
distributed  in  Indianapolis  high  schools.  Before  the 
fifth  issue  was  distributed,  school  authorities  notified 
all  students  that  school  board  rules  prohibited  "sales 
or  solicitations  on  the  school  grounds  without  the 
expressed  prior  approval  of  the  General  Superinten- 
dent." When  the  students  conferred  with  school 
officials  about  distributing  the  fifth  issue  of  the  paper 
they  were  told  that  it  would  not  be  approved  because 
it  contained  obscene  materials. 

The  student  postponed  distribution  of  the  fifth  issue 
until  constitutionality  of  the  school  board's  regula- 
tions could  be  resolved  by  the  federal  courts.  The 
United  States  district  court  ruled  that  the  regulations 
were  unconstitutional  prior  restraints  of  the  students' 
First  Amendment  freedom  of  expression.  In  response  to 
the  district  court's  holding,  the  school  board  amended 
its  regulations,  but  the  district  court  found  that  the 
amended  rules  were  also  in  violation  of  the  federal 
constitution's  First  and  Fourteenth  amendments.  The 
school  board  appealed  the  decision  to  the  court  of 
appeals. 

Holding.  Considering  each  of  the  six  provisions 
of  the  school  board's  regulations  separately,  the 
appeals  court  affirmed  the  district  court's  ruling.  All 


of  the  provisions  were  found  to  be  unconstitutional 
and  since  they  raise  different  questions  about  stu- 
dent distribution  of  nonschool-sponsored  publications, 
it  is  helpful  to  examine  what  the  court  said  about  each 
one.  Set  out  below  are  the  school  board's  regulations 
followed  by  a  summary  of  the  court's  analysis. 

(1)  Disruption.  "No  student  shall  distribute  in  any 
school  any  literature  that  is  .  .  .  either  by  its 
contents  or  by  the  manner  of  distribution  itself, 
productive  of,  or  likely  to  produce  a  significant 
disruption  of  the  normal  educational  processes, 
functions  or  purposes  in  any  of  the  Indian- 
apolis schools,  or  injury  to  others." 

Despite  the  similarity  between  the  wording  of  this 
regulation  and  the  standard  for  judging  school  dis- 
ruption as  set  out  by  the  Supreme  Court  in  Tinker  v. 
Des  Moines  School  District,  393  U.S.  503  (1969),  the 
court  found  the  regulation  to  be  unconstitutionally 
vague.  The  court  stated  that  "[i]t  does  not  at  all 
follow  that  the  phrasing  of  a  constitutional  standard 
by  which  to  decide  whether  a  regulation  infringes 
upon  rights  protected  by  the  first  amendment  is  suf- 
ficiently specific  in  a  regulation  to  convey  notice  to 
students  or  people  in  general  of  what  is  prohibited." 
The  provision  was  found  to  be  too  vague  in  its  defini- 
tion of  what  constitutes  a  "significant  disruption" 
that  would  justify  curtailment  of  constitutional  free- 
doms and  punishment.  Thus  it  did  not  provide  fair 
warning.  The  court  also  found  the  provision  to  be 
unconstitutionally  vague  because  it  could  result  in 
prohibiting  expression  that  was  not  sufficiently  close 
to  disruptive  conduct  to  justify  its  limitation. 

(2)  No  Outsider  Material.  "No  student  shall  distri- 
bute in  any  school  any  literature  that  is  ...  not 
written  by  a  student,  teacher,  or  other  school 
employee  .  .  .  ." 

The  appellate  court  had  no  doubt  that  this  provision 
was  an  unconstitutional  abridgment  of  the  students' 
First  Amendment  rights.  Whether  the  material  to  be 
distributed  was  written  by  someone  associated  with 
the  school  was  held  to  be  "not  germane  to  any  of  the 
constitutional  standards  which  must  be  met  before 
conduct  which  is  also  expression  can  be  prohibited." 

(3)  Anonymous  Articles.  "No  distributable  litera- 
ture shall  be  distributed  by  any  student  in  any 
school  .  .  .  unless  the  name  of  every  person  or 
organization  that  shall  have  participated  in  the 
publication  is  plainly  written  in  the  distribu- 
table literature  itself." 

The  appeals  court  referred  to  Talley  v.  California, 
362  U.S.  60  (1960),  in  which  the  U.S.  Supreme  Court 
had  ruled  that  a  city  ordinance  prohibiting  distribution 
of  anonymous  handbills  was  unconstitutional,  and 
thereby  noted  the  historical  importance  of  anonymous 
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handbills  as  a  vehicle  for  criticizing  oppressive  laws 
and  practices.  The  court  of  appeals  found  that  anony- 
mous student  publications  serve  these  same  important 
purposes  within  the  school  community.  Without  ano- 
I  nymity,  fear  of  reprisal  may  deter  peaceful  discussion 
of  controversial  but  important  school  rules  and  poli- 
cies. The  school  board  argued  that  the  regulation  was 
necessary  in  order  to  hold  persons  responsible  for 
publication  of  libel  or  obscenity,  but  the  court  reject- 
ed this  argument  because  the  regulation  would  prohibit 
protected  anonymous  expression  as  well  as  the  unpro- 
tected speech  it  was  intended  to  limit. 

(4)  Sale  ol  Literature.  "No  distributable  literature 
shall  be  distributed  by  any  student  in  any 
school  ...  in  immediate  exchange  for  money 
or  any  other  thing  of  value  .  .  .  ." 

This  provision  was  a  general  prohibition  against 
'  sale  of  materials  and  solicitation  of  funds  except  for 
the  benefit  of  the  school.  The  court  accepted  as 
-  proper  the  interest  of  school  authorities  in  limiting 
and  prohibiting  commercial  activities  on  school 
premises.  However,  the  commercial  activity  regulated 
here-the  sale  of  a  student  newspaper-was  conduct 
that  included  both  speech  and  non-speech  elements. 
It  was  necessary,  therefore,  for  the  court  to  determine 
whether  the  legitimate  interest  of  the  school  board 
in  regulating  the  non-speech  elements  was  sufficient 
to  justify  incidental  limitations  on  freedom  of  speech. 
The  court  held  that  the  school  authorities  had  not 
shown  that  reasonable  rules  of  time,  place,  and  manner 
of  distribution  could  not  adequately  serve  the  schools' 
proper  interests  in  maintaining  good  order  and  disci- 
pline without  prohibiting  the  sale  of  publications  by 
students.  The  court  also  noted  that  a  ban  on  sales 
would  create  financial  difficulties  in  publishing  the 
Corn  Cob  Curtain  and  then  observed  that  if  the  pur- 
pose of  the  school  rule  was  to  make  it  impossible 
for  students  to  publish  such  student  newspapers,  then 
the  school  rule  violated  First  Amendment  rights  of 
speech  and  press. 

(5)  Time,  Place,  and  Manner  of  Distribution.  "No 
distributable  literature  shall  be  distributed  by 
any  student  in  any  school  .  .  .  while  classes 
are  being  conducted  in  the  school  in  which  the 
distribution  is  to  be  made." 

Reasonable  rules  governing  the  time,  place,  and  man- 
ner of  expressive  conduct  are  constitutionally  permis- 
sible to  further  "significant  governmental  interest," 
but  the  rule  must  be  narrowly  tailored  to  further  only 
these  interests.  In  the  school  setting,  prevention  of 
"material  disruptions  or  interference  with  school 
activities  and  discipline"  is  such  an  interest.  Here 
I  the  court  found  that  the  school  board  had  not  met 
its  burden  of  proving  that  the  regulation  banning  all 


distribution  at  all  times  was  not  too  broad.  There 
was  evidence  that  there  were  several  periods  during 
the  day  when  some  classes  were  in  session  but  a 
substantial  number  of  students  were  on  campus  unin- 
volved  in  classroom  activities.  Under  the  regulation, 
students  were  barred  from  distributing  or  receiving 
newspapers  during  this  time. 

(6)  Obscene  Literature.  "No  student  shall  distri- 
bute in  any  school  any  literature  that  is  .  .  . 
obscene  as  to  minors  .  .  .  ." 
The  court  of  appeals  analyzed  this  provision  in  light 
of  the  Supreme  Court's  decision  in  Miller  v.  California, 
413  U.S.  15  (1973),  which  set  out  the  standards  by 
which  the  courts  are  to  judge  obscenity.  The  court 
pointed  out  that  the  provision  did  not  meet  the  Miller 
requirement  that  an  obscenity  law  to  be  valid,  must 
specifically  define  the  sexual  conduct  the  description 
of  which  is  prohibited.  Applying  the  obscenity  defini- 
tion set  out  in  Miller  to  the  language  in  the  Corn  Cob 
Curtain  that  the  school  board  found  objectable,  the 
court  found  that  the  "few  earthy  words  relating  to 
bodily  functions  and  sexual  intercourse"  did  not  even 
approach  fulfillment  of  this  definition. 

The  court  indicated  that  the  concept  of  variable 
obscenity,  accepted  by  the  Supreme  Court  in  Ginsberg 
V.  New  York,  390  U.S.  629  (1968),  was  of  no  help  to 
the  school.  "Making  the  widest  conceivable  allow- 
ances for  differences  between  adults  and  high  school 
students  with  respect  to  perception,  maturity  or  sen- 
sitivity .  .  .  ,"  the  court  could  not  say  that  the 
materials  published  in  the  Corn  Cob  Curtain  cam.e 
within  the  Miller  definition  of  obscenity.  The  court 
likewise  rejected  the  school  board's  argument  that 
even  though  the  language  was  not  legally  obscene,  the 
use  of  "coarse  and  profane"  language  in  the  Corn 
Cob  Curtain  was  "likely  to  cause  substantial  disrup- 
tion of  school  activity  or  materially  to  impair  the 
accomplishment  of  educational  objectives." 

The  court  of  appeals  noted  that  the  question  of 
whether  the  difference  in  age  and  maturity  between 
high  school  students  would  lead  to  a  different  ruling 
was  not  raised  in  this  case.  The  court  said  that  the 
school  board  was  still  free  to  apply  to  the  district 
court  to  limit  its  injunction  to  high  schools  and  there- 
by raise  the  issue  of  the  effect  of  age  differences. 


Freedom  of  Speech  on  the  College  Campus,  Thoren  v. 
Jenkins,  491  F.  2d  7  22  (4th  Cir.  1973) 

facts.  Scheel,  a  student  at  East  Carolina  Univer- 
sity, wrote  an  open  letter  critical  of  the  school's 
dormitory  policy  and  ending  with  a  "four-letter" 
vulgarity  referring  to  the  president  of  the  university. 


School  Law  Bulletin 


EPS/NSBA  IS  NOT  A  COMMERCIAL  FIRM 

Dr.  William  E.  Dickerson,  Director  of  Educa- 
tional Policies  Service  of  the  National  School 
Boards  Association,  took  exception  to  the  article  in 
the  last  issue  of  The  School  Law  Bulletin  that  in- 
cluded EPS/NSBA  with  the  list  of  commercial  firms 
that  provide  services  to  school  boards  on  policies  and 
regulations.  He  correctly  states  that  EPS/NSBA  is  not 
a  commercial  firm  but  a  service  department  of  the 
National  School  Boards  Association,  a  nonprofit  or- 
ganization governed  by  state  school  boards  associa- 
tions. Dr.  Dickerson  also  points  out  that  EPS/NSBA' s 
Clearinghouse,  the  nucleus  of  its  service,  collects 
policies  and  policy-related  literature  from  some  1,400 
local  school  districts,  state  education  agencies, 
major  national  educational  associations,  state 
school  boards  and  administrator  associations, 
and  other  organizations,  such  as  the  Institute 
of  Government,  that  work  in  the  field  of  school 
board  policies.  The  collected  policies  are  dis- 
seminated as  policy  samples  and  resource  infor- 
mation. Thus  the  Clearinghouse  does  not  write 
policies;  it  disseminates  already  written  policies. 
Dr.  Dickerson  also  notes  that  the  central  mis- 
sion of  the  EPS/NSBA  program  is  to  help  local 
school  districts  improve  school  governance, 
particularly  through  policy  development  and  ad- 
ministration. EPS/NSBA  attempts  to  help  the 
local  school  district  update  its  own  policy  man- 
ual through  publications,  workshops,  and  a  ref- 
erence service.  However,  it  will  go  into  a  district 
to  "clean  its  policy  attic,"  but  only  when  the 
district  has  no  staff  or  time  to  do  it.  He  also 
notes  that  a  typical  service  to  a  school  board 
for  helping  it  develop  a  usable  policy  manual  is 
S6,500,  which  includes  travel,  printing,  and  other 
out-of-pocket  expenses. 

I  appreciate  Bill  Dickerson's  letter  and  his  clarifi- 
cation of  the  type  of  service  EPS/NSBA  provides  and 
want  to  add  that  the  EPS/NSBA  classification  system 
(the  system,  not  the  publication)  is  in  the  public 
domain.  The  publication  is  entitled  "Development  of 
a  Board  Policy  Codification  System  and  School 
Board  Policy  Information  Clearinghouse:  Final 
Report."  The  69 -page  document  can  be  purchased 
from  ERIC,  Clearinghouse  on  Educational  Management, 
University  of  Oregon,  Eugene,  Oregon  for  $3.55 
(microfiche  is  $.50).  Further  information  about 
EPS/NSBA  can  be  obtained  by  writing  152  Cross 
Road,  Waterford,  Connecticut,  06335. 

-Editor 


The  letter  was  published  in  the  campus  newspaper 
with  the  approval  of  another  student,  Thonen,  the 
editor-in-chief.  Earlier,  university  officials  had 
discussed  the  use  of  vulgarity  in  the  campus  press 
with  the  student  editors  but  had  made  clear  that  they 
did  not  intend  to  censor  what  was  published.  After  the 
letter  appeared,  the  university  expelled  the  two  stu- 
dents on  grounds  that  the  vulgur  reference  to  the 
president  was  "offensive  to  good  taste."  The  students 
sued  in  federal  district  court  seeking  readmission  to 
the  university.  Applying  the  "material  and  substan- 
tial disruption"  standard  set  out  by  the  United  States 
Supreme  Court  in  Tinker  v.  Des  Moines  School  Dis- 
trict, 393  U.S.  503  (1969),  the  district  court  found  that 
"no  disturbance  or  disorder  or  interference  in  connec- 
tion with  any  school  or  school  related  functions 
occurred  as  a  result  of  printing  of  the  letter  .  .  .  ." 
Finding  the  expulsion  to  be  in  violation  of  the  First 
Amendment  of  the  United  States  Constitution,  the 
district  court  ordered  the  disciplinary  actions  ex- 
punged from  the  students'  records  and  that  they  be 
allowed  to  continue  their  education  if  academically 
eligible.  The  university  appealed. 

Holding.  Accepting  the  lower  court's  finding  of 
no  disruption,  the  Fourth  Circuit  Court  of  Appeals 
reiterated  the  Supreme  Court's  ruling  in  Healy  v. 
James,  408  U.S.  169  (1972),  that  First  Amendment 
rights  on  the  college  campus  are  coextensive  with 
those  in  the  community  at  large.  While  a  university 
may  legitimately  "enforce  reasonable  regulations  as 
to  the  time,  place,  and  manner  of  speech  and  its 
dissemination,  "  the  court  found  that  the  disciplinary 
action  was  taken  because  school  officials  considered 
the  four-letter  word  reference  to  the  president  to  be 
"offensive  to  good  taste."  Quoting  from  Papish  v. 
Missouri  Board  of  Curators,  410  U.S.  667  (1973),  the 
Fourth  Circuit  stated  that  "...  above  all  else,  the 
First  Amendment  means  that  the  government  has  no 
power  to  restrict  expression  because  of  the  message, 
its  ideas,  its  subject  matter,  or  its  content."  Finding 
that  these  Supreme  Court  decisions  make  clear  "that 
mere  dissemination  of  ideas-no  matter  how  offensive 
to  good  taste-on  a  state  university  campus  may  not 
be  shut  off  in  the  name  alone  of  'conventions  of 
decency,'  "  the  court  of  appeals  affirmed  the  district 
court's  order. 
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